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RESPONSE TO PETI TI ONERS: REQUEST FOR | NJUNCTI ON




| NTRCDUCTI ON

Petitioners have requested the Court to enjoin al
provi sions of 1999 AB495 ( AB495) and 1999 AB584 ( AB584)
while certain el enents of AB495 are being challenged in
a declaratory ruling.! Petitioners have filed a Petition
for Oiginal Jurisdiction wth the Wsconsin State
Suprene Court and seek to have the Court rule on certain
consti tuti onal and statutory I ssues prior to
I npl enentation of the provisions set forth in AB495.

WEAC, et al. (WEAC) have filed a Mition to
Intervene in the proceeding. WEAC recognizes the filing
of this response may be sonewhat premature until such
time as the Court rules on WEACs Mbdtion and allows us to
I ntervene, but given the nature of the case, and the
peculiar facts and timng of the proceedings, a

prelimnary statenment of WEACs position is required

11999 AB584 was passed as a trailer bill to AB495 to
correct certain unintended effects of AB495; as such
AB584 has al so been inplicated in this proceeding.



sooner rather than later. As articulated in greater
detail bel ow, WEAC believes that before the Court issues
anything nore than a tenporary restraining order, the
parties should be allowed to nore fully brief the issues.

As outlined bel ow, WEAC questions whether Petitioners
have net their burden for injunctive relief. NMoreover,
several provisions of the legislation have not been
chal l enged by Petitioners and therefore should not be
enj oi ned.

l. WEAC SUPPORTS THE ISSUANCE OF A TEMPORARY
RESTRAI NI NG CRDER FOR A LI M TED TI ME AND PURPCSE

WEAC does not object to a tenporary restraining
order of all provisions contained in AB495 and AB584 for
a very limted tinme and purpose. VWEAC agrees that a
tenporary order is appropriate until such tine as the
Wsconsin State Suprene Court issues its decision
granting or denying the Petition for Oigi na
Juri sdiction. If the Court accepts jurisdiction, it
should order additional briefing on the necessity and
appropri ateness of continuing injunctive relief on each

specific provi si on. Nevert hel ess, under t he



circunstances, in order to give the parties tinme to
determ ne and assess the procedural posture of this
matter and to determine the likelihood of obtaining a
final and binding decision in a short tine period, a
tenporary restrai ning order should be issued.

1. PETITIONERS DO NOT MEET THE ESTABLI SHED STANDARDS
FOR | SSUANCE OF AN | NJUNCTI ON

After the initial procedural and/or jurisdictional
I ssues are addressed, the parties can fully brief the
Court on the application of the |legal standards for
injunctive relief to each provision contained in AB495.

VWEAC believes such briefing will denonstrate that an
injunction is not warranted for every provision.

The standards for issuing an injunction have been
articulated in nunerous cases. They have been stated in
slightly different ways, but there are three el enents:

One, the party seeking the injunction nust show a
reasonabl e probability of ultinmate success on the nerits.

Shanak v. Gty of Wupaca, 185 Ws. 2d 568, 588, 518

N.W2d 310 (C. App. 1994); Aken v. Kewaskum Conmunity

Schools, 64 Ws. 2d 154, 159, 218 N.W2d 494 (1974).



Two, the injunction must be necessary to preserve the

status quo. Froom & Sichel, Inc. v. Rayss Brookfield

Inc., 33 Ws. 2d 98, 103, 146 N. W2d 447 (1966). Three,
the injunction should be granted only if necessary to
prevent irreparable harm the harmis irreparable if the
party seeking an injunction has no adequate renedy at

law. Ws. Bankers Assn. v. Miutual Savings & Loan Assn.

of Wsconsin, 103 Ws. 2d 184, 191, 307 N W2d 180

(1981); Harley v. Lindeman, 129 Ws. 514, 109 N. W 570

(1906) .

Even assum ng that the party seeking an injunction
neets each of the standards set forth above, the granting
of an injunction is still discretionary. Pure M1k

Products Cooperative Vv. National Farners Organization,

90 Ws. 2d 781, 800, 280 N.W2d 691 (1979): Werner v. A

L. Gootemnat & Sons, Inc., 80 Ws. 2d 513, 519-20, 259

N.wW2d 310 (1977). A l]njunctive relief nust be tailored

to the necessities of the particular case.f( In Re

Paternity of CAS & CDS, 185 Ws. 2d 468, 497, 518 N W2d

285 (Ct. App. 1994). For the reasons set forth bel ow,



Petitioners have not net these requirenents for each and

every provision of AB495.



A Petitioners Do Not Have A Strong Li kel i hood O
Success On The Merits.

Nei t her named Respondents nor WEAC concedes that
the Petitioners have any |ikelihood of success on the
nerits of this proceeding and the Court cannot presune as
nmuch. A party challenging a statute nust show it to
be unconstitutional beyond a reasonable doubt. State v.
Carpenter, 197 Ws. 2d 252, 263, 541 N.W2d 105 (1995).

As this Court set forth in State v. MMinus, 152 Ws. 2d

113, 129, 447 N W2d 654 (1989), the standards applied in
constitutional challenges to |legislation are rigorous:

The constitutionality of a statute is a
question of law which this court may review
wi t hout deference to the lower court. State
ex rel. Jones v. GCerhardstein, 141 Ws. 2d
710, 733, 416 N.W2d 88 (1987). Legi sl ative
enactnents are presuned constitutional, and
this court has stated it Awll sustain a
statute against attack if there is any
reasonable basis for the exercise of
| egi slative power.f§ State v. Miehl enberg, 118
Ws. 2d 502, 506-07, 347 N.W2d 914 (C. App.
1984). The party bringing the chall enge nust
show the statute to be unconstitutional beyond
a reasonabl e doubt. Mulder v. Acne-d evel and
Corp., 95 Ws. 2d 173, 187, 290 N.wW2d 276,
283 (1980). AEvery presunption nust be
i ndul ged to sustain the lawif at all possible
and, wherever doubt exists as to a legislative
enactnent:s constitutionality, it nmust be
resolved in favor of constitutionality.(§ State

7



ex rel. Hamerm || Paper Co. v. LaPlante, 58
Ws. 2d 32, 46, 205 N.W2d 784 (1973). AThe
court cannot reweigh the facts found by the

| egi sl ature. If the court can conceive any
facts on which the legislation could
reasonably be based, it nust hold the

| egislation constitutional.@ State ex rel.
Strykowski v. WIlkie, 81 Ws. 2d 491, 506, 261
N. W2d 434 (1978).

Petitioners have not net these rigorous standards in a
general sense, let alone with respect to each provision

contai ned i n AB495.
B. The Various Provisions Contained | n AB495 Are
Severable And As Such The Injunctive Relief

Requested Is Overly Broad And Not Necessary To
Prevent |rreparable Harm

Petitioners seek to prevent inplenentation of all
provi sions contained in AB495, including provisions not
addressed in the declaratory ruling proceeding, until a
final decision is nmade by the Wsconsin State Suprene
Court. MWMEAC firmy believes that this is unnecessary,
excessi ve and i nj udi ci ous.

VWEAC asserts, contrary to the assertions of named
Respondents Lightbourn and Voight, that the various

provi sions contained in AB495 are separate and severabl e.



In construing Wsconsin statutes, the |aw presunes
severability. Sec. 990.001(11), Stats. This presunption
is reinforced by the specific legislative history
relating to AB495. As Petitioners set out in Paragraph
28 of their Petition:

AB495 was introduced in the Assenbly on

Cctober 1, 1999. On Cctober 6, 1999, Assenbly

Amendnent 3 was proposed, which provided:

NONSEVERABI LI TY. Notwi t hst andi ng section
990. 001(11) of the statutes, if a court
finds that any provision of this act is
unconstitutional, the entire act is void.

Assenbly Amendnent 3 was rejected on Cctober

6, 1999. AB495 was passed in both the

Assenbly and the Senate on October 6, 1999.

The canons of statutory construction and
i nterpretation, conbined wth the presunption of
severability and the fact that the Legi sl ature consi dered
and rejected the ANonseverability@ clause, dictate a
finding that the various provisions of the |egislation
are severabl e.

As set forth above, the various provisions

contained in AB495 are severable. If a specific

provision is not being challenged, or is not likely to



have an inpact on the litigation or its possible renedy,
then it should be inplemented as intended by the
Legi sl ature.

[11. INJUNCTIVE RELIEF MJST BE TAILORED TO THE
NECESSI TI ES OF TH S CASE

Petitioners request a broad sweeping injunction
affecting all provisions contained in AB495 even those
that are not related to the pending proceeding. The |aw
clearly requires, however, that any injunctive relief be
Atailored to the necessities of the particular case.@ In

Re Paternity of CAS and CDS supra.

A. Certain Provisions of AB495 Are Not Related to
The Benefit Inprovenents Funded by The
Transfer From The Transaction Anortization
Account And Changes In Actuarial Assunptions
Wiich Are Challenged In The Declaratory
Pr oceedi ng.

AB495 provides for four billion dollars to be
transferred from the Transaction Anortization Account
(TAA) to the respective Fixed Annuity Reserves.
Additionally, AB495 provides for changes in various
actuarial assunptions. Together the A$4 Billion TAA
Transfer@® and the AActuarial Assunption Changes@ will fund

WRS benefit inprovenents (increasing the formula

10



multiplier for creditable service prior to January 1,
2000). These fundi ng nechani sns have been chal | enged by
Petitioners in the declaratory ruling.

WEAC understands the expressed concerns of
Petitioners regarding the potential liability if the
benefit inprovenents contained in AB495 and AB584 are
i npl enented and the funding nechanism is subsequently
determined to be unlawful. Whil e WEAC believes the
Abenefit inprovenents@ and the Afunding nechanisnsi are
separate and severable provisions, it wll not pursue
that position at this tine.

WEAC strongly argues, however, that to the extent
particul ar provisions in AB495 and AB584 are unrelated to
the ATransfer fromthe TAAl or the AActuarial Assunption
Changes, @ t hey shoul d be inpl enmented as soon as possible
in conpliance with the effective dates of AB495 and
AB584.

Specifically, the follow ng provisions of AB495
(and any relevant portion of AB584) should not be

enj oi ned:

11



1. Section 12 of AB495 which elimnates the 5%
i nterest cap on enpl oyee required contribution
accunul ati ons.

2. Section 14 of AB495 which allows certain
participants to designate a portion of their
future WRS contributions to be segregated in a
vari able annuity division of the Trust.

3. Section 25 of AB495 which increases the death
benefits payable for WRS participants who die
bef ore age 55.

4. Section 26 of AB495 which allows death
benefits of certain WRS participants to be
payable to beneficiaries other than a spouse
or dependent.

B. Wth Respect To Several Provisions Unrel ated

To The Declaratory Ruling Proceedings,
Petitioners WII| Not Be Harned.

Petitioners cannot be harmed by inplenenting those
provisions of AB495 that are not challenged in the
decl aratory ruling proceeding or that do not have any
i mpact on the litigation or remedy of any issues in that

proceedi ng. Indeed, Petitioners have not made any cl aim

12



of harm irreparable or otherw se, regarding the specific
provi sions identified above. Since there is no harmto
Petitioners there is no | egal basis for enjoining those
provisions that are unrelated to the litigation.

I'V. | NDI VI DUAL PARTI Cl PANTS WLL BE HARVED AND W THOUT

RECOURSE TO ADEQUATE REMEDY | F CERTAI N PROVI SI ONS
ARE ENJO NED.

VWiile it is far from clear that Petitioners wll
suffer any irreparable harmw thout an injunction, that
is not the case for participants if certain provisions in
AB495 are enj oi ned.

At | east four provisions contained in AB495, which
are of great value to participants, are unrelated to the
pendi ng decl aratory ruling proceeding, yet are in danger
of being waylaid. Several of these provisions, relating
to the variable fund and the death benefits, cannot be
adequately renedied retroactively if deni ed.

For exanple, if the participants are prevented from
allocating a portion of their contributions into the
vari abl e fund, they cannot at a later date retroactively
i nvest those contributions in the equities that nmake up

the variable fund. The participants will have forfeited

13



the opportunity and the earnings that woul d have resulted
t herefrom It sinmply is not possible to put those
participants in the position they would have been in had
the variable fund allocations not been bl ocked.

Simlarly, for estate pl anni ng pur poses,
partici pants need to know with certainty how their death
benefits are construed. People literally make Alife or
deat hf decisions about the form of their retirenent
benefits, including the death benefits and how t he death
benefits interrelate wth the balance of their estate.

Many of these decisions are irrevocable or at the very
| east are difficult and expensive to change.

If a participant who wshes to designate a
beneficiary other than a | egal spouse or dependent child,
and he or she is prevented fromdoing so, and then dies
prior to final adjudication of the pending declaratory
ruling, that participant can never change the beneficiary
and is without recourse. |If a beneficiary is not namned,
it is inpossible to determne, after the participant

di es, who m ght have been naned as beneficiary.

14



Li kew se, if a participant is planning his or her
estate, that participant may very well nmake different
all ocations within the estate depending on the anpunt of
the death benefits payable to the beneficiary.

The wunvarnished truth is that participants die
every day, and it is inpossible to predict when. The
ability to designate a beneficiary and to plan an estate
with certainty is essential to participants and cannot be
changed after the fact.

Even assumng that Petitioners could neet the
i njunction standards for the specific provisions |listed
in section IlIl.A above, the Court should exercise
di scretionary power in the granting or withholding of its
I njunctive powers. AThe relief is not given as a matter
of course for any and every act done or threatened to the
person or property of another; its granting rests in the
sound discretion of the court to be exercised in
accordance with well-settled equitable principles and in
the light of all facts and circunstances in the

case. . .0 MKinnon v. Benedict, 38 Ws. 2d 607, 616,

15



157 N.W2d 665 (1968) (citing 28 Am Jur., |njunctions,
sec. 35, pp. 528-29).

Furthernore, an injunction Ashould not be granted
where the inconveni ences and hardshi ps caused outwei gh

the benefits.¢ Mitland v. Twin Gty Aviation Corp., 254

Ws. 541, 549, 37 NW2d 74 (1949). 1In this case there
IS no benefit to enjoining the several provisions
detail ed above but there is real inconvenience and
hardship to participants.
CONCLUSI ON

The Court should tenporarily restrain the DETF from
i npl enenting AB495 until certain procedural and
jurisdictional issues are resolved. At an appropriate
tinme, however, the parties should be required to show
good cause to enjoin each provision of AB495 for any
| ength of tine.

Dated this 28th day of Decenber, 1999.

Ant hony L. Sheehan, State Bar #1019397
Lucy T. Brown, State Bar #1000349

M chael J. Van Sistine, State Bar
#1022334

W SCONSI N EDUCATI ON ASSCCI ATI ON COUNCI L
Post O fice Box 8003
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33 Nob Hi Il Drive

Madi son, W 53708-8003

Attorneys for Proposed Intervening
Respondent s
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